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Lawmakers By Default

Being a referee is a tough job; no matter which way he or she calls the play a lot of people are going to cheer and a lot are going to boo. The referees would likely become even more controversial if they started re-writing the rules in the middle of the game

"Who elected them to make the law anyway?" That's a common question anytime the Supreme Court of Canada hands down a decision that affects the law of the land. The answer is that in Canada judges are not elected. Some are elected in the United States, but none are elected in Canada.

In our democracy, lawmaking is the work of elected representatives. Members of Parliament, who represent all the people of the country, are chosen by the voters to make laws on their behalf. judges have the job of applying those laws to the cases that come before them.

That division of powers used to be clear. However, the line between law application and law making became smudged quite a bit in 1982. That was when Canada got its own Constitution, with the Charter of Rights and Freedoms embedded in it.

The Charter contains guarantees of "freedom" and "equality;" it says these values should be enforced within "such reasonable limits as can be demonstrably justified in a free and democratic society." Those words and phrases inside quotation marks are not clear definitions, and they never can be.

Our "freedom" is not absolute. It has been said that the freedom of one person's fist ends where the freedom of another person's nose begins. So, our freedoms have fences around them in order to protect the freedoms of others.

"Equality" is also difficult to define. Does equality mean that a rich person's money be taken away and given to a poor person until they both have the same amount? Our taxation system does go some of the way towards redistributing income but it stops short of enforcing total equality of wealth. That's where those "reasonable limits" come into play.

Deciding where to draw the line on equality, freedom, and other values has fallen to Canada's courts: and, in particular, the Supreme Court of Canada. The courts and the judges didn't ask for this job, but somebody's got to do it.

It's hard to think of any group of people more qualified for this task than judges. They are all highly educated. They have decades of experience in dealing with the law. They are trained to recognize and set aside their own prejudices in making judgements. They do not make their decisions in haste. And, they are protected from political interference. Yes, of course, every once in a while a judge goes loopy and does something completely bizarre - judges are human. But, in general, judges form the best group to make the weighty decisions that come from the Charter.

Let's look at a specific case to see how the Charter has been used to change the law.

Delwin Vriend was a chemistry teacher at a Christian college in Edmonton. King's University College had a rule forbidding the practice of homosexuality. When Mr. Vriend revealed that he was gay, he was fired.

He appealed to the Alberta Human Rights Commission. The Commission turned him down saying sexual orientation was not a prohibited ground for discrimination in the Alberta human rights code.

Delwin Vriend appealed to the courts. he claimed that the exclusion of sexual orientation from the Alberta human rights code violated the guarantee of equality rights in the Charter of Rights and Freedoms. Madam justice A. H. Russell of the Court of Queen's Bench agreed. She went further and ordered the changing of the Alberta human rights code to include sexual orientation as a prohibited ground for discrimination. That decision was appealed by the Alberta government. A couple of decisions later, the Supreme Court of Canada had its say. In 1998, Canada's highest court supported Madam justice Russell.

Mr. Vriend did not get his job back, but his case established the right of gays to be protected from discrimination because they are gay. Since then, the courts have expanded the rights of gays up to and including the right to be married.
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In recent years, the Supreme Court of Canada (above) has ruled, among many other things, that: The government of Nova Scotia could not keep secret advice it received on making controversial program cuts (June 2002); Possession and smoking of small amounts of pot is a criminal act (December 2003); judges cannot designate someone a dangerous offender ivithout first exploring the chances of that person being treated, cured, and returned to society (September 2003); Polluters are responsible for cleaning up any mess they create (October 2003); Seizing bodily samples (blood, hair, etc.) from cnme suspects in order to analyse their DNA does not violate their constitutional rights to privacy and to not incriminate themselves (November 2003); Citizens may use reasonable force to arrest a trespasser and deliver him or her to police (July 2003).

This does not sit well with a lot of people. The more conservative segments of society oppose extending the right to marry to same-sex couples. They also oppose the courts confirming, as they have done, the right of a woman to an abortion, or to prisoners being given the vote. Others oppose the Supreme Court decision that said Ottawa could not stop tobacco companies from sponsoring sporting and artistic events; commercials, said the court, are a form of free speech and you can't violate that.

Globe and Mail columnist Jeffrey Simpson doesn't like this trend. he feels the judicial cart has been put in front of the political horse. he gives the example of changes to the Election Act made in 1993. Parliament had passed a law saying that small political parties could not be registered. To qualify for registration and its benefits a party had to run at least 50 candidates in a federal election. The Supreme Court struck down the law in 2003, saying it was undemocratic and unconstitutional; a clear case of judges trumping legislators

Vie Toews of the Conservative Party is another critic of law-making being in the hands of judges.

"Many politicians are more worried about what the courts are going to say than what their constituents need," he says.

Those who don't like what the courts have been doing have taken to calling them "activist;" with the clear understanding that the word is not intended as a compliment.

An example of "activism" from Nova Scotia illustrates the point. A group of parents complained that the province was failing to live up to Charter guarantees to provide French-only schools. The trial judge who heard the case agreed with the parents. The judge then went on to specify which schools had to provide French-language instruction and when. The judge also said the province had to keep him informed of progress towards the goals he had set.

The province felt the trial judge had gone too far. But, eventually, the Supreme Court of Canada came down on the side of the first judge. The province does have to keep to the deadlines the judge set, and the judge does have the right to oversee progress.

This might sound a bit obscure and technical but it points to the way in which some courts have stepped outside the role of administering the law. David Stratas is a constitutional lawyer, and he calls this particular ruling "revolutionary." A judge in Nova Scotia is now in the position of managing a public service, a job that used to be reserved to government bureaucrats and their elected bosses. The Supreme Court's thinking is that the judiciary can ride herd on politicians to prevent them from dragging their feet over protecting the constitutional rights of citizens.

The judges feel they are being unfairly criticized for being activist. Usually, as silent as the tomb, some judges have gone public and spoken out in their own defence. Chief justice of the Supreme Court Beverley McLachlin says many laws need a bit of fine-tuning: "But, I don't think there is any possibility of a tyranny of the courts in Canada." Her predecessor as Canada's top judge was more colourful: "We are not gunslingers," Antonio Lamer told a Globe and Mail interviewer in 2002.

And, in fairness to the judges, politicians have tossed more than a few hot potatoes into their laps. The Liberal government is deeply divided over the legal definition of marriage. Is it, as the law currently says, the union of a woman and a man? Or, does the institution of marriage include the union of two people of the same sex? Rather than bring the party division out into the open at the time of an election, Prime Minister Paul Martin has punted the issue over to the Supreme Court of Canada. By the fall of 2004, the Supreme Court will give its decision. Whatever that decision is, the politicians will be able to blame it on the learned judges and dodge responsibility for it.

Ian Hunter doesn't think this is right. Professor Hunter is with the University of Western Ontario Law School. he asks, "Wouldn't you rather trust judges than politicians?" he answers, "WeU, no. The truth is I don't trust either very much. But, with politicians I have the opportunity to try to persuade them to my way of thinking; if I find that I cannot, then I have the chance to boot them out of office."

It looks as though most Canadians agree with Professor Hunter. A poll in August 2003 found that 71 percent of Canadians agree that, "it should be up to Parliament and provincial legislatures, not the courts, to make laws in Canada." The Ipsos-Reid poll also found that 54 percent of Canadians believed that, "judges in Canada have too much power."

Allan Hutchinson, Osgoode Hall law professor
SIDEBAR
THE CHOSEN FEW

There are nine Supreme Court judges. The Constitution says that three of the judges must be from Quebec. Usually, although this is not a legal requirement, three judges are appointed from Ontario, two from the West, and one from Atlantic Canada. The judges may hold office until age 75.

All Supreme Court judges are appointed by the prime minister from a list of candidates. The people on the list are all quietly investigated by the justice Department to make sure they have spotless backgrounds. But, how the names of candidates get onto the list is shrouded in mystery. Certainly, some very discreet campaigning goes on; a prominent judge or lawyer will let it be known that if offered a seat on the Supreme Court they would accept, To be more open about getting a seat on Canada's highest court is thought to be tactless and works against such an appointment.

A poll, conducted for the Centre for Research and Information on Canada, found that 88 percent of Canadians believe the Charter of Rights and Freedoms has been good for the country.

In the first 20 years after the Charter of Rights and Freedoms, the Supreme Court of Canada struck down more than 70 laws because they did not conform to the Charter's provisions.


